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Supreme Court Clears the Path for Rail Shipper Complaints 
 
Ottawa, June 9, 2014.  On May 23, in a unanimous decision, the Supreme Court of 
Canada dismissed CN’s Appeal and confirmed the 2010 Canadian government decision   
that clears a major hurdle for shippers who have complaints about the growing incidental 
and supplementary charges that railways arbitrarily impose on their customers.  These 
charges are over and above the railways’ freight charges and are extra costs for such 
things as currency surcharges, fees for submitting paper bills-of-lading, weighing of cars, 
and penalty charges such as demurrage, overloaded cars, etc.  
 
In 2010, the Canadian Cabinet granted a Petition to the Governor-in-Council, filed by the 
Canadian Industrial Transportation Association (CITA), now the Freight Management 
Association of Canada (FMA).  In granting the Petition, the Federal Cabinet rescinded 
Canadian Transportation Agency Decision No. 392-R-2008, a decision which had the 
effect of preventing shippers who have confidential contracts with the railways from 
seeking relief from unreasonable incidental charges.  
 
“After a long and costly legal battle, FMA and its member companies are gratified that 
the Supreme Court upheld the Cabinet’s decision on the FMA petition.  This confirms 
that all rail shippers are now able to challenge such charges and associated terms and 
conditions”, said Bob Ballantyne, President of FMA.  “These charges add significant 
costs to the movement of freight, are arbitrarily imposed by the railways and, for some 
shippers, measure in millions of dollars annually”, he added.   
 
As part of amendments to the governing law, the Canada Transportation Act, enacted in 
2008, a provision was added that, for the first time, provided a regulatory vehicle for 
shippers to seek relief from such charges through complaints to the Canadian 
Transportation Agency. 
 
The first such complaint was filed by FMA member, Peace River Coal (PRC) relating to 
a fuel surcharge tariff imposed by CN. In 2008, the Agency declined to render a decision 
on the merits of the complaint based on the existence of a confidential contract between 
CN and PRC for the movement of traffic.  The FMA petition requested the Cabinet to 
order the Agency to rule on the merits of the complaint, despite the existence of a 
confidential contract between PRC and CN. 
  
Vancouver lawyer Forrest Hume of Davis LLP, FMA’s legal advisor who prepared and 
piloted the petition and defence through three court challenges by CN, said “The 
Supreme Court’s decision recognizes that the complaint filed by PRC was for the benefit 
of all shippers subject to CN’s fuel surcharge (CN Tariff No. 7402).  From this point 
forward, all shippers that have a complaint about the growing list of incidental and 
supplementary charges imposed by the railways will know that they have recourse to 
complain to the regulator, whether or not there is a confidential contract in effect.” he 
added.       
 
 



 
 

Paragraph 23 of the Supreme Court Decision states: “…rail services were and are not 
provided in a perfectly competitive marketplace.  In certain circumstances, the railways 
were seen to have superior market power to shippers.  The superior market power of the 
railway companies, combined with the complaints of shippers over railway service and 
rates, led to Parliament’s efforts to respond to these concerns”.   
 
“This makes unrestricted access to the remedy all the more important for shippers”, said 
Mr. Hume. 
   
The FMA has been representing the freight transportation interests of Canadian industry 
since 1916.  Our 100+ members include companies, both large and small, are from most 
industrial sectors and from all across the country.  The FMA member companies 
contribute approximately $100 billion annually to the Canadian economy and purchase 
approximately $6 billion in freight services by truck, rail, marine, courier and airfreight. 
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